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I.

1. Rio GrIDdI: IkotMkIlfinl Compaay (-ROB-) is 0lIl of lour IllUlDaJIy exc1ulivc

applicma for a Clan A c:banael in Rio GfIftde, Puerto Rico (witltill till: SIn Juan ddIIDized

area). Tbc emn.... plliDly an: designed to adnDCe RGB's c:ompetitift poIition in tile R!l



Gragt; proceedi.., ~t RGB hu filed me CnnvmaIa without serving the oIber JJII1ies to this

proceeding, which impmpridy McComu will addraa UDIer sepIraIe cover. At this

juDcture, it is suft1e~ to obsem: that ROB's comemiona are !letf-serving, sterne and,

ultimately, of DO UIC to the CommJssloo in this broad-pJlfJd rulc-making pnx:eedq.

Spedfk:ally t the Cap"" .... laqcly duplicate ROB's colltCntioM before 1bc Qmmillion Jill

., in the Rio 0raDdc comparative praceediq, while the iDstuIt ru1emakinc deals with

busiDesI. Put odwwiaI:, the Com.... arc DOt properly before the Cmnniuion in dtil

2. 11ri. ia pot.... up by die CoInnma' failure to 8ddrea, in wbole or in

pat, specific quatioDs upon which the NPRM invites aJU.... 11111, RGB fIiII to

address, as requcIIat by pI!'IIl'IPb 13 of the NPRM, wbedIa' the CommiIIion bIB authority

to dilpOle of 1IIJ1UIlly exclusive applicatioJII other tbIIl tbrough u:tioDs. RGB also

CIIeDtiaIly fails to h&\lcd parqraph 21 of 111:: NPRM:

.....~ oml.*.-u IIdvocati. c:cxDuxt ..~
COIIIpIratiw-0. for IDUDIIJIy aclali\'C JiQtioaI
JW"'" bcfm July 1t 199'7 IIbouJde" DNI'"fP",,,., qjMrtI "!*' be.... "•.

3. RaolutioD of theM: two issues it ......."1 to determine w1Ietba' pre-

July I, 1997 confIic::dDa applications may be decided other tbm by auetioD, aDd if 10,

w.... the applicadoDs should be n:IOlved by lIJCtioD, u tile NPRM propoees, or by

compuatiYe heIriap, with their multi-faceted wartI. RGB's on balance lri1ence on tbc8c

matters strongly IIUPPOl1S the cnncJuaion that (A) the Commission tm authority to revert to
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compuatiyc taring proceediDp. m1 (B) any such rew:nion would do vio1ela to die public

intaat. 'I'Iae cuaclusioa derive overwhelming support from. review of apposite history,

law and policy in this~ set out in Part n hereof.

n.

ARGUMENT

A.

Tbc o-inion Is .... To Raoiye
BmwIqet ....' BJduIim In All Can By As'imp

4. RGB uts for comparative bcari.. disposition of die Rio GnDde

proceediDl, witboat. IS noted, IddrtsIing tile issue of~ • wIrich islD opal issue

ill the Commillion's opiDioD <mY- par. 13). McComas, beever, submits IbIt tbc

Balm:cd Budaet Act of 1997 calegorically foR:cloees and forbids heariDp. supcrsc:diq such

proaaunp with auctions. Any doubtl on tbis score arc lOOted in seml!ltir;s, but semaIIIk:s

must yield to die seme of tile Confcnnce Report:

-New Sa::doa 3OIJ(b) .... tile Conunillioa to Ole

compcltki¥c biddiDI to ~tve IIfI DIdDIIly adaIiw:
appIkaDoaI for I'Idio ....... I.... that WIle ftIcd with the
C<tnmiMioD prior to lulJ 1. 1997. (-_'ns' 1dcbI.) (U.S.
CacIe - Coap:aiOlll1_ AdmiDistndve News (No. 7)
SeptIInt. 1997, p. 194.)

1'be~ RIJport'. language is expreII, expUcit and unbaJdiDI. II1II sbouId be

respected. reIepdna comparative beariDp to the bisrory boob.

B.

5. Asmminl, u a tbeor'edcalaaa-, thIt the Commission blllatitude to

decide tbat pre-July 1. 1997 muaually exclusive applicatiODl are grist for compIIItive
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beariDp. tile C()I1UDiJlIjoo oonctbcIcss RhouId exercile its administrative dilcraion to suppI.

hearinp with llUL1i0lll ~ for til: n:aIlD lII:l wt. in parqrapbI 14 - 19 uf lbe NPRM amd aIJo

becallse orderliness. timelilJeM, finality, fairncu and equity thereby will be served. Tbac

goals CIDIIOt be achieved in tile abseDce of staodIrdI, and unfOrtuMteJy the Commiaioo baa

been unable to formuIU: 1cpl1y ...hwble staDdards, for CMI' five yean, followiq

invalidltkm of the CommiIIioIl's integration policy - and DO end is in liIbl, IIDOOI other

reuoDI. becauIe the NPRM citel the obIoIete fIctor of "diw:nificatioll" as liDly to bave

compuati'¥e re1evaDZ, notwldlstaDdiq die 1996 amendmel.. to tbc CQIDIIMlicatioDl Ad,

114 die Commission's lDditrereace to local coaceatratioaa of comml. IB the irwtant "relevui:

marktf" of San JUID, eigbt sl2tioal can be UDder COIIltDOD COdIOl and 1M CommiaioD

routinely CIIJoIICI such cou:eDb'ltioni without conductiDa JMIftinan1l, if any, anIi-truIt

anaay.. ThuI, Commtaioo teliara on -diw:nificldoD" wtJlId be no lea "ubitrlry" than

diveniftcation would rault in proIoDged litlptio8 ill cue-after-cue, incJndIrW spec1tlcally

the Rio Orude pnacdiaa. Such pnlIIIJCiCtM litiptioD wmId __ Cmmriasion raources,

delay new servia: to die public, and exhaaIt 1JtiIaJ*.

c.

F...... V.iLY

6. TIle MPRM :recop.izes die need for fair play ia this DIItter IDd ROB

geeb tn capitali7JC therr.on. IJII1inI thIt all fmar appuea. ba-,e equldel tlowiaI fJom their

heariD& costs aad 1beir imputed expectllioDs of tal yean aao (1988), whal die Rio GraDde

applicationl were filed in rapoDIe to a cut«t'tilt (Q'm", par. IS). However, ROB'.

claims ate facially defective - 0DIy Unitl:d Broadcasting Company joiDed with RGB in



recpst'" me Commission to revert 10 beariap. As me NPRM (par. 14) DOteS, " .••

applicantR haw; no vatal right to a compal'lltM bearing ... 11 and ROB's CgnIJJIIdI pn:seIK

no~. !&:., corporate mirm1llll, company ra:ords, coaIemporary com:llpODdeocc tbIl

R.OB filed itl application, becaUIe it believed - in 1988 - that itI applicarion would be

1"eM1tved excluaivcly no the huil of the "standard comparative illll1e ll
• Indcm, ROB'" M1-

called "expectJlions· constitute DO more thaD post-mc ratimdzadoD. given d:Jat ROB could

not foftlCllt ita compctiton and their~ atttibuta at the time of miDI, so ROB had

no teIIOIl to loot to beariDp for dispositicm of its Rio GlIIIIc appIbtion. Moreover, tbcrc

are multiple otber good reasoas, for rejecdDg ROB's lIupec&1tioa1l1 claim II boUow. namely:

A. For at Ieut 30 yan prior to 1998, IUctioDI hid bccD. maDmcd
in the tilde ... II an aIaenIIdYe to hell.-Bmr'm'W, Febn1Iry 24,
1958. p. 200, l_nd to ..... A propoaI tbIt 'te1cYilion frIrEIria' be
awarded to tile hlgbat biIder ... •

B. Prior to 1998, toncries alan were broIdly known
II pe*m'ItJ al1aIadYes to 1ariDp.

Tbe upIbot is that ROB'. 0lRnIibIe IIGreat BJpectItioDI" -1JBPPOded • and

iDIupportable - aDd aD auetioD. procedure wou1cl be fair to ItOB. At Ill)' e'gedI, lIlY auctioft

proc:edure woulcl be fair, in COII1at, .... auetioaI will expedite new 1CrVice.

m.

CONCLUSION

7. AuetioDI am raPrr.d for n:aotution of all coafticti:DI broIdcIIt

appUcation& but, assumiDg !be CO""'UsRon has dilclttioD in dJc pmnja, IIICIicn must he

•



ad.optal u a matter of di8credon in order to fici1Dte tile prompt dispatdt of Commisaicm

busiDealDd to briDI new BerVice to the public.

Respectf\Jlly submittm,

~mAZDBMCCOMAS

. J s:B&O.

ROBINSON SJLVEltMAN PEAllCE
ARONSOHN ..t BERMAN IJ..P

1290 AvaDM: of the Amaic:Is
New YOIt, New YOIt 10104
(212) S41-2000
(212) S414630 (fa)

ILl Auom:yI

Dated: Pebrualy 17, 1998
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\RtJDCAD or sames
I. ANNA McNAMARA, a setR:tuy in till: Jaw ott'kzs or RobiDIuD SilvemIm

PearceAronsohD & Berman UP, do hereby certify tbat on tbil17th day of Pcbruary. 1998.

I haw caused to be mailed • copy of the foreROinl REPLy COMMENTS to the following:

John 1•. Tiemey. Esq.
Attomey far UDiIaI JbnI4"a*.... Inc.
Ticme)' a: Swift
2175 IC. Street, N.W. O Suite 3~
WuhilJltoD. D.C. 20037

Robert A. Zauner, EIq.
Hearlftl BrIIdl
Fedcnl ConnmricarioaI CoinmiaioD
2025 MStreet. N.W., Room 7212
WabitwtoD. D.C. 20554

Jotm I. Ritter. Esq.
Fedenl~ Coempjsstoa

200 L Street, N.W., Room 610
Wubfnatuc.. D.C. 20554

Roy F. PertiDI, EIq.
AUI1rDey Cor Ruberto ,....,.
1724 WblIewood La.
HCl'IIIoD. Virpil 22076

Timo1hy k. Indy. EIq.
AaomBy for Rio GrIIIde BroIdcuti., Co.
P,O, Box 986
BndWOOd. Tf'IIIMIIMe 37027

Audio BroBut Division
Room 392
Fcdcnl ComntniratioM Commialon
1919 M Street. N.W.
WahiDlton. DC 20554



Video BrOIdcur: Division
Room 702
Fedcnl Coaummicatioas Commiaioa
1919 M S1=t, N.W.
WasbiDgton. DC 20554
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